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UNIFORM CHILD-CUSTODY JURISDICTION
AND ENFORCEMENT ACT (1997)

PREFATORY NOTE

This Act, the Uniform Child Custody Jurisdiction and Enforcement Act
(UCCIJEA), revisits the problem of the interstate child almost thirty years after the
Conference promulgated the Uniform Child Custody Jurisdiction Act (UCCJA).
The UCCIEA accomplishes two major purposes.

First, it revises the law on child custody jurisdiction in light of federal
enactments and almost thirty years of inconsistent case law. Article 2 of this Act
provides clearer standards for which States can exercise original jurisdiction over a
child custody determination. It also, for the first time, enunciates a standard of
continuing jurisdiction and clarifies modification jurisdiction. Other aspects of the
article harmonize the law on simultaneous proceedings, clean hands, and forum non
conveniens.

Second, this Act provides in Article 3 for a remedial process to enforce
interstate child custody and visitation determinations. In doing so, it brings a
uniform procedure to the law of interstate enforcement that is currently producing
inconsistent results. In many respects, this Act accomplishes for custody and
visitation determinations the same uniformity that has occurred in interstate child
support with the promulgation of the Uniform Interstate Family Support Act
(UIFSA).

Revision of Uniform Child Custody Jurisdiction Act

The UCCJA was adopted as law in all 50 States, the District of Columbia,
and the Virgin Islands. A number of adoptions, however, significantly departed
from the original text. In addition, almost thirty years of litigation since the
promulgation of the UCCJA produced substantial inconsistency in interpretation by
state courts. As a result, the goals of the UCCJA were rendered unobtainable in
many cases.

In 1980, the federal government enacted the Parental Kidnaping Prevention
Act (PKPA), 28 U.S.C. § 1738A, to address the interstate custody jurisdictional
problems that continued to exist after the adoption of the UCCJA. The PKPA
mandates that state authorities give full faith and credit to other states’ custody
determinations, so long as those determinations were made in conformity with the
provisions of the PKPA. The PKPA provisions regarding bases for jurisdiction,
restrictions on modifications, preclusion of simultaneous proceedings, and notice
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requirements are similar to those in the UCCJA. There are, however, some
significant differences. For example, the PKPA authorizes continuing exclusive
jurisdiction in the original decree State so long as one parent or the child remains
there and that State has continuing jurisdiction under its own law. The UCCJA did
not directly address this issue. To further complicate the process, the PKPA
partially incorporates state UCCJA law in its language. The relationship between
these two statutes became “technical enough to delight a medieval property
lawyer.” Homer H. Clark, Domestic Relations § 12.5 at 494 (2d ed. 1988).

As documented in an extensive study by the American Bar Association’s
Center on Children and the Law, Obstacles to the Recovery and Return of
Parentally Abducted Children (1993) (Obstacles Study), inconsistency of
interpretation of the UCCJA and the technicalities of applying the PKPA, resulted
in a loss of uniformity among the States. The Obstacles Study suggested a number
of amendments which would eliminate the inconsistent state interpretations and
harmonize the UCCJA with the PKPA.

The revisions of the jurisdictional aspects of the UCCJA eliminate the
inconsistent state interpretations and can be summarized as follows:

1. Home state priority. The PKPA prioritizes “home state” jurisdiction by
requiring that full faith and credit cannot be given to a child custody determination
by a State that exercises initial jurisdiction as a “significant connection state” when
there is a “home State.” Initial custody determinations based on “significant
connections” are not entitled to PKPA enforcement unless there is no home State.
The UCCJA, however, specifically authorizes four independent bases of
jurisdiction without prioritization. Under the UCCJA, a significant connection
custody determination may have to be enforced even if it would be denied
enforcement under the PKPA. The UCCJEA prioritizes home state jurisdiction in
Section 201.

2. Clarification of emergency jurisdiction. There are several problems
with the current emergency jurisdiction provision of the UCCJA § 3(a)(3). First,
the language of the UCCJA does not specify that emergency jurisdiction may be
exercised only to protect the child on a temporary basis until the court with
appropriate jurisdiction issues a permanent order. Some courts have interpreted the
UCCJA language to so provide. Other courts, however, have held that there is no
time limit on a custody determination based on emergency jurisdiction.
Simultaneous proceedings and conflicting custody orders have resulted from these
different interpretations.

Second, the emergency jurisdiction provisions predated the widespread
enactment of state domestic violence statutes. Those statutes are often invoked to



keep one parent away from the other parent and the children when there is a threat
of violence. Whether these situations are sufficient to invoke the emergency
jurisdiction provision of the UCCJA has been the subject of some confusion since
the emergency jurisdiction provision does not specifically refer to violence directed
against the parent of the child or against a sibling of the child.

The UCCJEA contains a separate section on emergency jurisdiction at
Section 204 which addresses these issues.

3. Exclusive continuing jurisdiction for the State that entered the
decree. The failure of the UCCJA to clearly enunciate that the decree-granting
State retains exclusive continuing jurisdiction to modify a decree has resulted in
two major problems. First, different interpretations of the UCCJA on continuing
jurisdiction have produced conflicting custody decrees. States also have different
interpretations as to how long continuing jurisdiction lasts. Some courts have held
that modification jurisdiction continues until the last contestant leaves the State,
regardless of how many years the child has lived outside the State or how tenuous
the child’s connections to the State have become. Other courts have held that
continuing modification jurisdiction ends as soon as the child has established a new
home State, regardless of how significant the child’s connections to the decree State
remain. Still other States distinguish between custody orders and visitation orders.
This divergence of views leads to simultaneous proceedings and conflicting custody
orders.

The second problem arises when it is necessary to determine whether the
State with continuing jurisdiction has relinquished it. There should be a clear basis
to determine when that court has relinquished jurisdiction. The UCCJA provided
no guidance on this issue. The ambiguity regarding whether a court has declined
jurisdiction can result in one court improperly exercising jurisdiction because it
erroneously believes that the other court has declined jurisdiction. This caused
simultaneous proceedings and conflicting custody orders. In addition, some courts
have declined jurisdiction after only informal contact between courts with no
opportunity for the parties to be heard. This raised significant due process
concerns. The UCCJEA addresses these issues in Sections 110, 202, and 206.

4. Specification of what custody proceedings are covered. The
definition of custody proceeding in the UCCJA is ambiguous. States have rendered
conflicting decisions regarding certain types of proceedings. There is no general
agreement on whether the UCCJA applies to neglect, abuse, dependency, wardship,
guardianship, termination of parental rights, and protection from domestic violence
proceedings. The UCCJEA includes a sweeping definition that, with the exception
of adoption, includes virtually all cases that can involve custody of or visitation
with a child as a “custody determination.”



5. Role of “Best Interests.” The jurisdictional scheme of the UCCJA was
designed to promote the best interests of the children whose custody was at issue by
discouraging parental abduction and providing that, in general, the State with the
closest connections to, and the most evidence regarding, a child should decide that
child’s custody. The “best interest” language in the jurisdictional sections of the
UCCIJA was not intended to be an invitation to address the merits of the custody
dispute in the jurisdictional determination or to otherwise provide that “best
interests” considerations should override jurisdictional determinations or provide an
additional jurisdictional basis.

The UCCJEA eliminates the term “best interests” in order to clearly
distinguish between the jurisdictional standards and the substantive standards
relating to custody and visitation of children.

6. Other Changes. This draft also makes a number of additional
amendments to the UCCJA. Many of these changes were made to harmonize the
provisions of this Act with those of the Uniform Interstate Family Support Act.
One of the policy bases underlying this Act is to make uniform the law of interstate
family proceedings to the extent possible, given the very different jurisdictional
foundations. It simplifies the life of the family law practitioner when the same or
similar provisions are found in both Acts.

Enforcement Provisions

One of the major purposes of the revision of the UCCJA was to provide a
remedy for interstate visitation and custody cases. As with child support, state
borders have become one of the biggest obstacles to enforcement of custody and
visitation orders. If either parent leaves the State where the custody determination
was made, the other parent faces considerable difficulty in enforcing the visitation
and custody provisions of the decree. Locating the child, making service of
process, and preventing adverse modification in a new forum all present problems.

There is currently no uniform method of enforcing custody and visitation
orders validly entered in another State. As documented by the Obstacles Study,
despite the fact that both the UCCJA and the PKPA direct the enforcement of
visitation and custody orders entered in accordance with mandated jurisdictional
prerequisites and due process, neither act provides enforcement procedures or
remedies.

As the Obstacles Study pointed out, the lack of specificity in enforcement

procedures has resulted in the law of enforcement evolving differently in different
jurisdictions. In one State, it might be common practice to file a Motion to Enforce
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or a Motion to Grant Full Faith and Credit to initiate an enforcement proceeding. In
another State, a Writ of Habeas Corpus or a Citation for Contempt might be
commonly used. In some States, Mandamus and Prohibition also may be utilized.
All of these enforcement procedures differ from jurisdiction to jurisdiction. While
many States tend to limit considerations in enforcement proceedings to whether the
court which issued the decree had jurisdiction to make the custody determination,
others broaden the considerations to scrutiny of whether enforcement would be in
the best interests of the child.

Lack of uniformity complicates the enforcement process in several ways: (1)
It increases the costs of the enforcement action in part because the services of more
than one lawyer may be required — one in the original forum and one in the State
where enforcement is sought; (2) It decreases the certainty of outcome; (3) It can
turn enforcement into a long and drawn out procedure. A parent opposed to the
provisions of a visitation determination may be able to delay implementation for
many months, possibly even years, thereby frustrating not only the other parent, but
also the process that led to the issuance of the original court order.

The provisions of Article 3 provide several remedies for the enforcement of
a custody determination. First, there is a simple procedure for registering a custody
determination in another State. This will allow a party to know in advance whether
that State will recognize the party’s custody determination. This is extremely
important in estimating the risk of the child’s non-return when the child is sent on
visitation. The provision should prove to be very useful in international custody
cases.

Second, the Act provides a swift remedy along the lines of habeas corpus.
Time is extremely important in visitation and custody cases. If visitation rights
cannot be enforced quickly, they often cannot be enforced at all. This is particularly
true if there is a limited time within which visitation can be exercised such as may
be the case when one parent has been granted visitation during the winter or spring
holiday period. Without speedy consideration and resolution of the enforcement of
such visitation rights, the ability to visit may be lost entirely. Similarly, a custodial
parent must be able to obtain prompt enforcement when the noncustodial parent
refuses to return a child at the end of authorized visitation, particularly when a
summer visitation extension will infringe on the school year. A swift enforcement
mechanism is desirable for violations of both custody and visitation provisions.

The scope of the enforcing court’s inquiry is limited to the issue of whether
the decree court had jurisdiction and complied with due process in rendering the
original custody decree. No further inquiry is necessary because neither Article 2
nor the PKPA allows an enforcing court to modify a custody determination.



Third, the enforcing court will be able to utilize an extraordinary remedy. If
the enforcing court is concerned that the parent, who has physical custody of the
child, will flee or harm the child, a warrant to take physical possession of the child
is available.

Finally, there is a role for public authorities, such as prosecutors, in the
enforcement process. Their involvement will encourage the parties to abide by the
terms of the custody determination. If the parties know that public authorities and
law enforcement officers are available to help in securing compliance with custody
determinations, the parties may be deterred from interfering with the exercise of
rights established by court order.

The involvement of public authorities will also prove more effective in
remedying violations of custody determinations. Most parties do not have the
resources to enforce a custody determination in another jurisdiction. The
availability of the public authorities as an enforcement agency will help ensure that
this remedy can be made available regardless of income level. In addition, the
public authorities may have resources to draw on that are unavailable to the average
litigant.

This Act does not authorize the public authorities to be involved in the
action leading up to the making of the custody determination, except when
requested by the court, when there is a violation of the Hague Convention on the
Civil Aspects of International Child Abduction, or when the person holding the
child has violated a criminal statute. The Act does not mandate that public
authorities be involved in all cases. Not all States, or local authorities, have the
funds necessary for an effective custody and visitation enforcement program.



[ARTICLE] 4
MISCELLANEOUS PROVISIONS

SECTION 401. APPLICATION AND CONSTRUCTION. In applying and
construing this Uniform Act, consideration must be given to the need to promote

uniformity of the law with respect to its subject matter among States that enact it.

SECTION 402. SEVERABILITY CLAUSE. If any provision of this [Act]
or its application to any person or circumstance is held invalid, the invalidity does
not affect other provisions or applications of this [Act] which can be given effect
without the invalid provision or application, and to this end the provisions of this

[Act] are severable.
SECTION 403. EFFECTIVE DATE. This [Act] takes effect ...............
SECT ION 404. REPEALS. The following acts and parts of acts are hereby

repealed: \

(1) The Unffb‘ml Child Custody Jurisdiction Act;
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SECTION 405. TRANSITIONAL PROVISION. A motion or othér request
for relief made in a child-custody proceeding or to enforce a child-custody
determination which was commenced before the effective date of this [Act] is
governed by the law in effect at the time the motion or other request was made.

Comment

A child custody proceeding will last throughout the minority of the child.
The commencement of a child custody proceeding prior to this Act does not mean
that jurisdiction will continued to be governed by prior law. The provisions of this
act apply if a motion to modify an existing determination is filed after the
enactment of this Act. A motion that is filed prior to enactment may be completed
under the rules in effect at the time the motion is filed.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. Chapter 822 of the statutes is repealed and recreated to read:
CHAPTER 822
UNIFORM CHILD CUSTODY
JURISDICTION AND ENFORCEMENT
ACT
SUBCHAPTER I
GENERAL PROVISIONS
822.01 Short title; purposes; construction of provisions. (1) This
chapter may be cited as the “Uniform Child Custody Jurisdiction and Enforcement

Act.”




© 00 =2 & Ut b~ W b

T T T o S
0w oo 31 & U hx W N = O

2003 — 2004 Legislature -2 - LRB-3592/?

SECTION 1

(2) The general purposes of this chapter are to:

(a) Avoid jurisdictional competition and conflict with courts of other states in
matters of child custody that have in the past resulted in the shifting of children from
state to state with harmful effects on their well-being.

(b) Promote cooperation with the courts of other states to the end that a custody
decree is rendered in that state that can best decide the case in the interest of the
child.

(¢) Discourage the use of the interstate system for continuing controversies
over child custody.

(d) Deter abductions of children.

(e) Avoid relitigation of custody decisions of other states in this state.

(f) Facilitate the enforcement of custody decrees of other states.

822.02 Definitions. In this chapter:

@ (e A

822.03 Proceedings governed by other law. This chapter does not govern

an adoption proceeding or a proceeding pertaining to the authorization of emergency

medical care for a Ch,i}i;/*? NS 2-19
SUBCHAPTER II
//m__ngISDICTION
s -

) SUBCHAPTER III

o
ENFORCEMENT

TIne ~ @D
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UNIFORM CHILD-CUSTODY JURISDICTION
AND ENFORCEMENT ACT (1997)

[ARTICLE] 1
GENERAL PROVISIONS

SECTION 101. SHORT TITLE. This [Act] may be cited as the Uniform
Child-Custody Jurisdiction and Enforcement Act.

Comment”

Section 1 of the UCCJA was a sta;e’fhent of the purposes of the Act.
Although extensively cited by courts, it was eliminated because Uniform Acts no
longer contain such a section. Nonethéless, this Act should be interpreted
according to its purposes which are to:

(1) Avoid jurisdictior‘lal‘;’competition and conflict with courts of other States
in matters of child custody which have in the past resulted in the shifting of
children from State to S}afe with harmful effects on their well-being;

2) Promotg’éooperation with the courts of other States to the end that a
custody decree is-fendered in that State which can best decide the case in the
interest of the child;

(@)"frDiscourage the use of the interstate system for continuing controversies
over child custody;

(4) Deter abductions of children;

(5) Avoid relitigation of custody decisions of other States in this State;

(6) Facilitate the enforcement of custody decrees of other States;

SECTION 102. DEFINITIONS. In this [Act]:

\A/%\ﬂ “Abandoned” means left without provision for reasonable and necessary

care or supervision.
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Q (2) “Child” means an individual who has not attained 18 years of age.
{573) “Child(‘—g;s\tody determination” means a judgment, decree, or other order
of a court providing for the legal custody, physical custody, or visitation with
respect to a child. The term includes a permanent, temporary, initial, and
modification order. The term does not include an order relating to child support or
other monetary obligation of an individual.

® ﬁ/\ 4) “Child%igtody proceeding” means a proceeding in which legal custody,
physical custody, or visitation with respect to a child is an issue. The term includes
a proceeding for divorce, separation, neglect, abuse, dependency, guardianship,
paternity, termination of parental rights, and protection from domestic violence, in

Ui i cosredy Preces 5s::
which the issue may appear. : does not include a proceeding involving

.
A v Guawt

juvenile delinquency, contractual emancipation, or enforcement under i%@?ﬁ??

7 { (5) “Commencement” means the filing of the first pleading in a proc;eding.

e éf:(G) “Court” means an entity authorized under the law of a )‘!tate to establish,
enforce, or modify a childgzustody determination.

G <(7) “Home ;B{tate” means the /ﬁ(tate in which a child lived with a parent or a
ol
person acting as a parent for at least siie consecutive months immediately before the
commencement of a childfcustody proceeding. In the case of a child less than six
a

months of age, the term means the /S(tate in which the child lived from birth with

il cub (et DR
‘A iy suwied o

any of the persons mentionec}g./ A period of temporary absence of any of the

~
mentioned personsgis part of the period.

|
N~

FEENV




J éj(S) “Initial determination” means the first childé:tody determination
A

concerning a particular child.

P T (9) “Issuing court” means the court that makes a chlld ustody
W
determination for which enforcement is sought under this [’A@ dy\&/fi’
M
>~ (10) “Issuing /fs/tate” means the/fs[tate in which a child&ustody determination
L

is made.

B g(ll) “Modification” means a chilc}i custody determination that changes,
replaces, supersedes, or is otherwise made after a previous determination

concerning the same child, whether or not it is made by the court that made the

previous determination.

o)

% { (12) “Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government;
governmental subdivision, agency, or instrumentality; public corporation; or any

other legal or commercial entity. o @ Lt ﬁ,ﬁ» .
o~ We O Sh
(ﬁ() gﬁas physical custody of the child or has had physical custody for a

A0
period of sxg ‘consecutive months, including any temporary absence, within one year
immediately before the commencement of a childécustody proceeding; )

b feor v &

(#ihas been awarded legal custody by a court or claims a right to legal

custody under the law of this /S(tate.

o ;: (14) “Physical custody” means the physical care and supervision of a child.



M T

b A —é (15) “State” means a /Sltate of the United States, the District of Columbia,
U
Puerto Rico, the Upitéd/States Vir‘{gln Islands, or any territory or insular possession

subject to the jurisdiction of the Umted States.
3 :

(16) “Tribe” means an Indian tribe or band or Alaskan Native village,

Hhot
w}zﬁch is recognized by federal law or formally acknowledged by a State W

™ %f (17) “Warrant” means an order issued by a court authorizing law

enforcement officers to take physical custody of a child. Q {7/‘" D OfF IS E i:‘{j

s S o V'MNM"W it . frosnievimmsssam
e —— — ety

Comment

Th@ UCCJA did not contain a definition of “child.” The definition here is
taken from‘the PKPA.

The deﬁgition of “child-custody determination” now closely tracks the
PKPA definition." It encompasses any judgment, decree or other order which
provides for the custody of, or visitation with, a child, regardless of local
terminology, including. such labels as “managing conservatorship” or “parenting
plan.”

The definition of “chilyd-custody proceeding” has been expanded from the
comparable definition in the UCCJ A. These listed proceedings have generally been
determined to be the type of proceedmg to which the UCCJA and PKPA are
applicable. The list of examples removes any controversy about the types of
proceedings where a custody detemnnatxen can occur. Proceedings that affect
access to the child are subject to this Act. The inclusion of proceedings related to
protection from domestic violence is necessary because in some States domestic
violence proceedings may affect custody of and visitation with a child. Juvenile
delinquency or proceedings to confer contractual rlghts are not “custody
proceedings” because they do not relate to civil aspects of access to a child. While
a determination of paternity is covered under the Uniform Interstate Family Support
Act, the custody and visitation aspects of paternity cases are custody procegdings.
Cases involving the Hague Convention on the Civil Aspects of International Child
Abduction have not been included at this point because custody of the child is not
determined in a proceeding under the International Child Abductions Remedies Act.
Those proceedings are specially included in the Article 3 enforcement process.
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“Commencement” has been included in the definitions as a replacement
the term “pending” found in the UCCJA. Its inclusion simplifies some of thy’
simultaneous proceedings provisions of this Act. Y

y

The definition of “home State” has been reworded slightly. N/d substantive
change is intended from the UCCJA. yd

The term “issuing State” is borrowed from UIFSA. In/UIFSA it refers to
the court that issued the support or parentage order. Here, mrefers to the State, or
the court, which made the custody determination that is saught to be enforced. Itis

used primarily in Article 3. /

The term “person” has been added to ensure that the provisions of this Act
apply when the State is the moving party in a cus;ody proceeding or has legal
custody of a child. The definition of “person” is S the one that is mandated for all
Uniform Acts. f /

The term “person acting as a parqﬂi” has been slightly redefined. It has been
broadened from the definition in the UCCJ A to include a person who has acted as a
parent for a significant period of time, jprior to the filing of the custody proceeding
as well as a person who currently has physical custody of the child. In addition, a
person acting as a parent must eﬂh’er have legal custody or claim a right to legal
custody under the law of this State The reference to the law of this State means
that a court determines the i 1ss/ue of whether someone is a “person acting as a
parent” under its own law. This reaffirms the traditional view that a court in a child
custody case applies its own substantive law. The court does not have to undertake
a choice-of-law analysis fo determine whether the individual who is claiming to be
a person acting as a pja;r’ént has standing to seek custody of the child.

The definigi’é;n of “tribe” is the one mandated for use in Uniform Acts.
Should a State choose to apply this Act to tribal adjudications, this definition should
be enacted as )N’éll as the entirety of Section 104.

The’ ‘term “contestant” as has been omitted from this revision. It was
defined in 'the UCCJA § 2(1) as “a person, including a parent, who claims a right to
custody or visitation rights with respect to a child.” It seems to have served little
purpose over the years, and whatever function it once had has been subsumed by
state laws on who has standing to seek custody of or visitation with a child. In
addltlon UCCIJA § 2(5) of the which defined “decree” and “custody decree” has
béen eliminated as duplicative of the definition of “custody determination.”

11
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SECTION 103. PROCEEDINGS GOVERNEDXB”S? OTHER LAW. This
)

#

[Act] does not govern an adoption proceeding or aproceeding pertaining to the

authorization of emergency medical care for & child.

/

Ed

Con‘i/ment

Two proceedings are govemedféy other acts. Adoption cases are excluded
from this Act because adoption is a specialized area which is thoroughly covered by
the Uniform Adoption Act (UAA) (1994). Most States either will adopt that Act or
will adopt the jurisdictional provisions of that Act. Therefore the jurisdictional
provisions govérning adoption ﬁroceeding are generally found elsewhere.

However, there are hfkely to be a number of instances where it will be
necessary to apply thlS Act/in an adoption proceeding. For example, if a State
adopts the UAA then Seotlon 3-101 of the Act specifically refers in places to the
Uniform Child Custody Junsdlctlon Act which will become a reference to this Act.

Second, the UAA reqtires that if an adoption is denied or set aside, the court is to
determine the child’s custody UAA § 3-704. Those custody proceedings would be
subject to this Act./ See Joan Heifetz Hollinger, The Uniform Adoption Act:
Reporter’s Rummauons 30 Fam L.Q. 345 (1996).

Chlldren that are the sub]ebt of interstate placements for adoption or foster
care are governed by the Interstate @ompact on the Placement of Children (ICPC).
The UAA § 2-107 provides that the prov151ons of the compact, although not
Jurlsdwtlonal supply the governing rules: for all children who are subject to it. As
stated in the Comments to that section: “Oﬂce a court exercises jurisdiction, the
ICPC helps determine the legality of an 1nterstgte placement.” For a discussion of
the relatlonshlp between the UCCJA and the ICPC see J.D.S. v. Franks, 893 P.2d
732 (Anz 1995).
A,

Proceedings pertaining to the authorization o}egnergency medical care for
children are outside the scope of this Act since they are ‘Qot custody determinations.
All States have procedures which allow the State to temporarﬂy supersede parental
authority for purposes of emergency medical procedures. Those provisions will
govern without regard to this Act. ~

12
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\ vV m@W . APPLICATION TO INDIAN TRIBE/
N Posan s |
@ | (3) A Chlldi us ody procecdmg that pertams to an Indian child as defined in | «ﬁ{”’
‘ b o e
the Indian Child Welfare Act, 25 U;,SKC 1901 et seq., is not subject to this r@fﬁ/
g,
to the extent that it is governed by the Indian Child Welfare Act.

/w' U

\‘t

E(b) A court of this State shall treat a tribe as if it were a ,Sxtatc f the mted vl

o % cho. T
\Statcs for the purpose of applymg.[ﬁ@@s}«lxand
‘&/2’ J

E(c) A chlldécustody determmatlon made by a tribe under factual

c1rcumstanccs m substantial conformity with the Jurlsdlctlonal standards of this
f‘& Vi{‘a §»%§‘!“‘?‘ L “”’é‘&
] rgﬁst be recognized and enforced undcr W

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, I Comment

ThlS section allows States the discretion to exte «‘d@ms of this Act to
Indian tribes by removing the brackets. The definifion of “tribe” is found at Section
102(16) This Act does not purport to lcgf' fate custody Junsdlcuon for tribal courts

- N ubsectlon (a) is not bracketed. If the Indian Child Welfare Act requlres
thata case be heard in trlba] court then/lts«pro{érsmﬁg/d_e\term1ne ]U.I‘lSdlCtlon S——
T T e T
;//x , ﬁ &é;g @ f i
SEC;P’IQN,/{QS INTERNATIONALAPPLICATION OF/JAX
/M it J g *5 (i) A court of this !State shall treat a forelgn c as if it were a tatc of.
i”w/" A f>§ f/ S/f::]@

ghc’l\,lmtcd\_S for the purpose of applymg%ti‘éé/sﬂ 1 and 2.

Sub,lad
tg? Except as otherwise provided in subsectmﬁfts@a chﬂdé:tody

determination made in a foreign country under factual circumstances in substantial
ChepA Shalf
conformity with the jurisdictional standards of this Jnust be recognized and
SJbkth.

enforced under [‘éAffi@T@] 3.
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2 < (&) A court of this/S(ate need not apply this @zet] if the child custody law of
a foreign country violates fundamental principles of human rights.
- Comment

The provisions of this Act have international application to child custody
proceedings and determinations of other countries. Another country will be treated
as if it were a State of the United States for purposes of applying Articles 1 and 2 of
this Act. Custody determinations of other countries will be enforced if the facts of

the case indicate that jurisdiction was in substantial compliance with the
requirements of this Act.

In this section, the term “child-custody determination” should be interpreted |
to include proceedings relating to custody or analogous institutions of the other ‘
country. See generally, Article 3 of The Hague Convention on Jurisdiction, i
Applicable Law, Recognition, Enforcement and Co-operation in Respect of ParentaI
Responsibility and Measures for the Protection of Children. 35 LL.M. 1391 (1996)

A court of this State may refuse to apply this Act when the child custody lavg'/
of the other country violates basic principles relating to the protection of human |
rights and fundamental freedoms. The same concept is found in of the Section 20
of the Hague Convention on the Civil Aspects of International Child Abduction
(return of the child may be refused if this would not be permitted by the ,
fundamental principles of the requested State relating to the protection of human
rights and fundamental freedoms). In applying subsection (c), the court’s scrutiny -
should be on the child custody law of the foreign country and not on other aspects :
of the other legal system. This Act takes no position on what laws relating to child |
custody would violate fundamental freedoms. While the provision is a traditional .
one in international agreements it is invoked only in the most egregious cases.

Thls section is demved from Sectlon 23 of the UCCJ A o »

SECTION' EFFECT OF CHILD&CUSTODY DETERMINATION A

childfcustody determmatlon made by a court of this State that had jurisdiction
A

under this ?A{‘ej] bll’ldS all persons who have been served in accordance with the
s 7{3 o 91 # «§ "

laws of this /gtate or notified in accordance with Séc-tibﬁxl;@S or who have submitted

to the jurisdiction of the court, and who have been given an opportunity to be heard.

v
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As to those persons, the determination is conclusive as to all decided issues of law

and fact except to the extent the determination is modified.

Comment R

No substantive changes have been made to this section which was Section

12 of the UCCJA.
a2 07
SE@TIQN&!W PRIQRLTY If a question of existence or exercise of
i«f,}ﬂ»‘ A

jurisdiction under this {fl&@ﬁl is raised in a chlld?gustody proceeding, the question,
upon request of a party, must be given priority on the calendar and handled

expeditiously.

Comment B

No substantive change was made to this section which was Section 24 of the
UCCIJA. The section is placed toward the beginning of Article 1 to emphasize its
importance.

The language change from “case” to “question” is intended to clarify that it
is the jurisdictional issue which must be expedited and not the entire custody case. |
Whether the entire custody case should be given prlorlty is a matter of local law.

5

SE’C/H&N@Q@ NOTICE TO PERSONS OUTSIDE STATE

7 %
\

;I§y

' (&) Notice required for the exercise of jurisdiction when a person is outside
#

o

this $tate may be given in a manner prescribed by the law of this }}S/tate for service of

%5
é’%ﬁ [ P

process or by the law of the State in which the service is made. Notice: m;agmt be
given in a manner reasonably calculated to give actual notice but may be by

publication if other means are not effective.

w (j%)) Proof of service may be made in the manner prescribed by the law of

this )ﬁ/tate or by the law of the ﬁate in which the service is made.

15
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2 4

./ L (¢) Notice is not required for the exercise of jurisdiction with respect to a

P

S

person who submits to the jurisdiction of the court.

This section authorizes notice and proof of service to be made by any
method allowed by either the State which issues the notice or the State where the
notice is received. This eliminates the need to specify the type of notice in the Act
and therefore the provisions of Section 5 of the UCCJA which specified how notice
was to be accomplished were eliminated. The change reflects an approach in this
Act to use local law to determine many procedural issues. Thus, service by
facsimile is permissible if allowed by local rule in either State. In addition, where
special service or notice rules are available for some procedures, in either
jurisdiction, they could be utilized under this Act. For example, if a case involves

domestic violence and the statute of either State would authorize notice to be served :

by a peace officer, such service could be used under this Act.

Although Section 105 requires foreign countries to be treated as States for
purposes of this Act, attorneys should be cautioned about service and notice in
foreign countries. Countries have their own rules on service which must usually be ?
followed. Attorneys should consult the Hague Convention on the Service Abroad ‘

of Judicial and Extrajudicial Documents in Civil or Commercial Matters, 20 U.S. T. !

i A B
;AL A
[ vy

36, TL.A.S. 6638 (1965).

vg‘} j ﬁ /QMM_MNM,M_W,,ﬁ,.,ﬂ,«.‘WN,,_WMW o i S ) e,
W@ APPEARANCE AND LIMITED IMMUNITY @}/

@g (d) A party to achil 4& ustody proceeding, including a modification

proceeding, or a petitioner or respondent in a proceeding to enforce or register a

childécustody determination, is not subject to personal jurisdiction in this SEate for
A /

another proceeding or purpose solely by reason of having participated, or of having

been physically present for the purpose of participating, in the proceeding.
Z

~ % (b) A person who is subject to personal jurisdiction in this ,S/tate on a basis

b

other than physical presence is not immune from service of process in this )étate. A

16
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]

party present in this S/tate who is subject to the jurisdiction of another State is not

immune from service of process allowable under the laws of that /S(tate.
3 0] }
(ﬁ) The immunity granted by subsection (g) does not extend to civil

litigation based on acts unrelated to the participation in a proceeding under this

f"f’i @w

lAe%] commltted by an individual while present in this State

ey S //M

Comment

This section establishes a general principle that participation in a custody
proceeding does not, by itself, give the court jurisdiction over any issue for which
personal jurisdiction over the individual is required. The term “participate” should
be read broadly. For example, if jurisdiction is proper under Article 2, a respondent
in an original custody determination, or a party in a modification determination,
should be able to request custody without this constituting the seeking of
affirmative relief that would waive personal jurisdictional objections. Once
jurisdiction is proper under Article 2, a party should not be placed in the dilemma of
choosing between seeking custody or protecting a right not to be subject to a
monetary judgment by a court with no other relationship to the party.

This section is comparable to the immunity provision of UIFSA § 314. A
party who is otherwise not subject to personal jurisdiction can appear in a custody
proceeding or an enforcement action without being subject to the general
jurisdiction of the State by virtue of the appearance. However, if the petitioner
would otherwise be subject to the jurisdiction of the State, appearing in a custody
proceeding or filing an enforcement proceeding will not provide immunity. Thus, if “
the non-custodial parent moves from the State that decided the custody ‘
determination, that parent is still subject to the state’s jurisdiction for enforcement
of child support if the child or an individual obligee continues to reside there. See
UIFSA § 205. If the non-custodial parent returns to enforce the visitation aspects of
the custody determination, the State can utilize any appropriate means to collect the
back-due child support. However, the situation is different if both parties move
from State A after the determination, with the custodial parent and the child |
establishing a new home State in State B, and the non-custodial parent moving to
State C. The non-custodial parent is not, at this point, subject to the jurisdiction of
State B for monetary matters. See Kulko v. Superior Court, 436 U.S. 84 (1978). If
the non-custodial parent comes into State B to enforce the visitation aspects of the
determination, the non-custodial parent is not subject to the jurisdiction of State B
for those proceedings and issues requiring personal jurisdiction by filing the /
enforcement action. /

17
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A party also is immune from service of process during the time in the State

for an enforcement action except for those claims for which jurisdiction could be
based on contacts other than mere physical presence. Thus, when the non-custodiai
parent comes into State B to enforce the visitation aspects of the decree, State B
cannot acquire jurisdiction over the child support aspects of the decree by servmg
the non-custodial parent in the State. Cf. UIFSA § 611 (personally serving the
obligor in the State of the residence of the obligee is not by itself a sufficient

jurisdictional basis to authorize a modification of child support). However, a partyz;i

who is in this State and subject to the jurisdiction of another State may be served
with process to appear in that State, if allowable under the laws of that State.

As the Comments to UIFSA § 314 note, the immunity provided by this
section is limited. It does not provide immunity for civil litigation unrelated to the
enforcement action. For example, a party to an enforcement action is not immune
. from service regarding a claim that involves an automobile accident occurring

g “‘Whﬂe the party is in the State. ﬁ,@’ m e

1.4 e
OMMUNICATION BETWEEN COURTS

i
m

.

\\Q

(?) A court of this gtate may communicate with a court in another State

concerning a proceeding arising under this E%%L}.
i

P

f (E) The court may allow the parties to participate in the communication. If
A ﬁ

the parties are not able to participate in the communication, they méft be given the
opportunity to present facts and legal arguments before a decision on jurisdiction is
made. %

7 ',; ? ((j) Communication between courts on schedules, calendars, court records,

and similar matters may occur without informing the parties. A record need not be

made of the communication. ; {
< .g 0, % %@j&
(d) Except as otherwise provided in subseé%mn (f) a record be made

of a communication under this section. The parties mk{st be mformed promptly of
%

the communication and granted access to the record.

18
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{3 *’ (g) Eomhe\pnsp,@gm% this section, “record” means information that is

inscribed on a tangible medium or that is stored in an electronic or other medium

and is retrievable in perceivable form. ]
}

e Comment

N

: This section emphasizes the role of judicial communications. It authorizes a
court. to communicate concerning any proceeding arising under this Act. This
mcludes communication with foreign tribunals and tribal courts. Communication
can occur in many different ways such as by telephonic conference and by on-line
or other electronic communication. The Act does not preclude any method of
communication and recognizes that there will be increasing use of modern

communicatidr; techniques.

Commumcatlon between courts is required under Sections 204, 206, and
306 and strongly suggested in applying Section 207. Apart from those sections,
there may be less need.under this Act for courts to communicate concerning
jurisdiction due to the prioritization of home state jurisdiction. Communication is
authorized, however, whenever the court finds it would be helpful. The court may
authorize the parties to part1c>1pate in the communication. However, the Act does
not mandate participation. Communication between courts is often difficult to
schedule and participation by the: parties may be impractical. Phone calls often
have to be made after-hours or whensver the schedules of judges allow.

This section does require that a record be made of the conversation and that
the parties have access to that record in order to be informed of the content of the
conversation. The only exception to this requ}rement is when the communication
involves relatively inconsequential matters suchas scheduling, calendars, and court
records. Included within this latter type of commumcatlon would be matters of
cooperation between courts under Section 112. A recor:d includes notes or
transcripts of a court reporter who listened to a conferencq call between the courts,
an electronic recording of a telephone call, a memorandum or an electronic record
of the communication between the courts, or a memorandum or an electronic record

made by a court after the communication.

The second sentence of subsection (b) protects the parties agﬁigst
unauthorized ex parte communications. The parties’ participation in the.
communication may amount to a hearing if there is an opportunity to present facts
and jurisdictional arguments. However, absent such an opportunity, the \\
participation of the parties should not to be considered a substitute for a hearlnggnd
the parties must be given an opportunity to fairly and fully present facts and S
arguments on the jurisdictional issue before a determination is made. This may be °
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done through a hearing or, if appropriate, by affidavit or memorandum. The court
is expected to $et forth the basis for its jurisdictional decision, including any court-

to-court commumcatmn Wthh may have been a factor in the decision.
'{».L,

003 e

mrﬂu@j{ TAKING TESTIMONY IN ANOTHER STATE. C %:/
[ 4

—C |

@{% () In addition to other procedures available to a party, a party to a childg/
‘\l & {&
custody proceeding may offer testimony of witnesses who are located in another

/Séate, including testimony of the parties and the child, by deposition or other means

/
allowable in this State for testimony taken in another /S/tate. The court on its own

motion may order that the testimony of a person be taken in another/gtate and may

prescribe the manner in which and the terms upon which the testimony is taken.

¢
! (E) A court of thisgtate may permit an individual residing in another,S{ate

14

to be deposed or to testify by telephone, audiovisual means, or other electronic

/
means before a designated court or at another location in that /State. A court of this
/S/tate shall cooperate with courts of other ﬁfates in designating an appropriate

location for the deposition or testimony.
3
(f) Documentary evidence transmitted from another /$/tate to a court of this
v

/éate by technological means that do not produce an original writing may not be

excluded from evidence on an objection based on the means of transmission.

Comment T

No substantive changes have been made to subsection (a) which was MM« —

Section 18 of the UCCIJA.

Subsections (b) and (c¢) merely provide that modern modes of
communication are permissible in the taking of testimony and the transm1tta1 of ~
documents. See UIFSA § 316. ’
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SECTION COOPERATION BETWEEN COURTS; ;

PRESERVATION OF RECORDS C/ e

/§ S (%)i A court of this State may request the appropriate court of another ,S/tate

tof\i@ g:;w,,ﬁg ¥ T forlowd U

J—

S) hold an evidentiary hearingy (0

. gwsﬁz%

b _(é) order a person to produce or give evidence procedures of
- A

that /S/tate@

c \(}) ggder that an evaluation be made with respect to the custody of a
child involved in a pending proceeding} @

d g) ggrward to the court of this {S{ate a certified copy of the transcript of
the record of the hearing, the evidence otherwise presented, and any evaluation

prepared in compliance with the requestyaid @
€ ;/&
(}) order a party to a childicustody proceeding or any person having

physical custody of the child to appear in the proceeding with or without the child.
&

> }‘% (1%) Upon request of a court of another/étate a court of th1s/8/tate may hold a

hearing or enter an order described in sulgwﬁo,h (j)

52
S g (ﬁ) Travel and other necessary and reasonable expenses incurred under

-3
E

sub@%\(é) and (13) may be assessed against the parties according to the law of
\\'w/isf

this S;tate.
~ 4 /
3 2 (d§) A court of this ;gtate shall preserve the pleadings, orders, decrees,
g;'i £

records of hearings, evaluations, and other pertinent records with respect to a childs
£

custody proceeding until the child attains 18 years of age. Upon appropriate request

21



by a court or law enforcement official of another /¥tate, the court shall forward a

certified copy of those records.

e H
S T— J/
S I . i,

T ~ Comment 7

~~ This section is the heart of judicial cooperation provision of this Act. It \
provides mechanisms for courts to cooperate with each other in order to decide
cases in an efficient manner without causing undue expense to the parties. Courts
may request assistance from courts of other States and may assist courts of other
States.

| The provision on the assessment of costs for travel provided in the UCCJA
§ 19 has been changed. The UCCJA provided that the costs may be assessed
against the parties or the State or county. Assessment of costs against a government
éntity in a case where the government is not involved is inappropriate and therefore
that provision has been removed. In addition, if the State is involved as a party,
:féssessment of costs and expenses against the State must be authorized by other law.
/ 1t should be noted that the term “expenses” means out-of-pocket costs. Overhead
! costs should not be assessed as expenses.

No other substantive changes have been made. The term “social study” as
. used in the UCCJA was replaced with the modern term: “custody evaluation.” The
. Act does not take a position on the admissibility of a custody evaluation that was
| conducted in another State. It merely authorizes a court to seek assistance of, or |
E"f{ender assistance to, a court of another State.

. - This section combines the text of Sections 19-22 of the UCCJA.
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SECTION207. INITIAL CHILDQCUSTODY JURISDICTION/ AR
\ . %22.24
\»/}, 8¢ (a) Except as otherwise provided in Segtm 2%4, a court of this ﬁ/tate has
<. .

M N %.,mt»g‘aéigwx

jurisdiction to make an initial childf;custody determination only if{‘ ﬁaﬁ{ o M
o o ‘ "

(1? this !gtate is the home /Sléate of the child on the date of the

f s

commencement of the proceeding, or was the home /S/tate of the child within s;éa
months before the commencement of the proceeding and the child is absent from

this State but a parent or person acting as a parent continues to live in this /gitate{; 0

b :
(i) a court of another )S/tate does not have jurisdiction under paa%mph
O
(g) or a court of the home )ﬁ(tate of the child has declined to exercise jurisdiction on
S, g}g 27 8 »’ﬁg«w}“ é j
the ground that thls )State is the more approprlate forum under SWMWS i

e Ao _t}he child and the child’s parents, or the child and at least one
parent or a person acting as a parent, have a significant connection with this }S{ate
other than mere physical presenceyafid: 5:}

4. @B) substantial evidence is available in this ,Siate concerning the

i

child’s care, protection, training, and personal relationshipsy O

; & b
- (j) all courts having jurisdiction under par%x@f:h (j) or (2) have

declined to exercise jurisdiction on the ground that a court of this ﬁtate is the mor’eé
27 2% £ g Qg -

appropriate forum to determine the custody of the child under WWQJ/MQ& O

N
\61% )
v
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(?) no court of any otheyétate would have jurisdiction under the criteria
21

a b
specified in pagﬁg\uaph (1) (2) or ('{
¢ o

;’gmg (5) Subsection (%) is the exclusive jurisdictional basis for making a chlldéf
x" s L;
custody determination by a court of this ,Sitate.

%1 %c) Physical presence of, or personal jurisdiction over, a party or a child is

not necessary or sufficient to make a chil%éustody determination.

o,

—Comment e

; ;[‘his section provides mandatory jurisdictional rules for the original child
custody proceeding. It generally continues the provisions of the UCCJA § 3.
However, there have been a number of changes to the jurisdictional bases.

1. Home State Jurisdiction. The jurisdiction of the home State has been
prioritized over other jurisdictional bases. Section 3 of the UCCJA provided four
_ independent and concurrent bases of jurisdiction. The PKPA provides that full faith
and credit can only be given to an initial custody determination of a “significant
connection” State when there is no home State. This Act prioritizes home state
jurisdiction in the same manner as the PKPA thereby eliminating any potential
conflict between the two acts.

The six-month extended home state provision of subsection (a)(1) has been
modified slightly from the UCCJA. The UCCJA provided that home state
jurisdiction continued for six months when the child had been removed by a person
seeking the child’s custody or for other reasons and a parent or a person acting as a
parent continues to reside in the home State. Under this Act, it is no longer
necessary to determine why the child has been removed. The only inquiry relates to
the status of the person left behind. This change provides a slightly more refined
home state standard than the UCCJA or the PKPA, which also requires a
determination that the child has been removed “by a contestant or for other
reasons.” The scope of the PKPA’s provision is theoretically narrower than this Act.

However, the phrase “or for other reasons” covers most fact situations where the
child is not in the home State and, therefore, the difference has no substantive
effect.

In another sense, the six-month extended home state jurisdiction provision
is this Act is narrower than the comparable provision in the PKPA. The PKPA’s
definition of extended home State is more expansive because it applies whenever a
“contestant” remains in the home State. That class of individuals has been

=




eliminated in this Act. This Act retains the original UCCJA classification of “parent
or person acting as parent” to define who must remain for a State to exercise the
six-month extended home state jurisdiction. This eliminates the undesirable
jurisdictional determinations which would occur as a result of differing state
substantive laws on visitation involving grandparents and others. For example, if
State A’s law provided that grandparents could obtain visitation with a child after
the dt;ath of one of the parents, then the grandparents, who would be considered
“contéstants” under the PKPA, could file a proceeding within six months after the
remaining parent moved and have the case heard in State A. However, if State A
did not ﬁrovide that grandparents could seek visitation under such circumstances,
the grandparents would not be considered “contestants” and State B where the child
acquired a new home State would provide the only forum. This Act bases
jurisdiction on the parent and child or person acting as a parent and child
relationship without regard to grandparents or other potential seekers of custody or
visitation. There is no conflict with the broader provision of the PKPA. The PKPA
in § (c)(1) authorizes States to narrow the scope of their jurisdiction.

2. Significant connection jurisdiction. This jurisdictional basis has been
amended in four particulars from the UCCJA. First, the “best interest” language of
the UCCJA has been eliminated. This phrase tended to create confusion between
the jurisdictional issue and the substantive custody determination. Since the
language was not necessary for the jurisdictional issue, it has been removed.

Second, the UCCJA based jurisdiction on the presence of a significant
connection between the child and the child’s parents or the child and at least one
contestant. This Act requires that the significant connections be between the child,
the child’s parents or the child and a person acting as a parent.

Third, a significant connection State may assume jurisdiction only when
there is no home State or when the home State decides that the significant
connection State would be a more appropriate forum under Section 207 or 208.
Fourth, the determination of significant connections has been changed to eliminate
the language of “present or future care.” The jurisdictional determination should be
made by determining whether there is sufficienff;vidence in the State for the court
to make an informed custody determination. That evidence might relate to the past
as well as to the “present or future.”

Emergency jurisdiction has been moved to a séparate section. This is to
make it clear that the power to protect a child in crisis does not include the power to
enter a permanent order for that child except as provided by that section.

\
N

Paragraph (a)(3) provides for jurisdiction when all Sta;fcs with jurisdiction
under paragraphs (a)(1) and (2) determine that this State is a more appropriate
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forum. The determination would have to be made by all States with jurisdiction
under subsection (a)(1) and (2). Jurisdiction would not exist under this paragraph

" because the home State determined it is a more appropriate place to hear the case if

there is another State that could exercise significant connection jurisdiction under
subsectlon (a)(2).

\\'\'P“aragraph (a)(4) retains the concept of jurisdiction by necessity as found in
the UCCJA and in the PKPA. This default jurisdiction only occurs if no other State
would havé‘aj}lrisdiction under subsections (a)(1) through (a)(3).

Subsecﬁons (b) and (c) clearly State the relationship between jurisdiction
under this Act and other forms of jurisdiction. Personal jurisdiction over, or the
physical presencé"pf, a parent or the child is neither necessary nor required under
this Act. In other words neither minimum contacts nor service within the State is
required for the court\"tQ have jurisdiction to make a custody determination.
Further, the presence of minimum contacts or service within the State does not
confer jurisdiction to make a custody determination. Subject to Section 204,
satisfaction of the requiremenf’s\pf subsection (a) is mandatory.

The requirements of this section, plus the notice and hearing provisions of
the Act, are all that is necessary to satisfy due process. This Act, like the UCCJA
and the PKPA is based on Justice Frankfiirt¢r’s concurrence in May v. Anderson,
345 U.S. 528 (1953). As pointed out by Professor Bodenheimer, the reporter for the
UCCIJA, no “workable interstate custody law could be built around [Justice]
Burton’s plurality opinion ... . Bridgette Bodenhelmer The Uniform Child Custody
Jurisdiction Act: A Legislatlve Remedy for Children Capght in the Conflict of
Laws, 22 Vand.L..Rev. 1207,1233 (1969). It should also Ba,,poted that since
jurisdiction to make a child custody determination is subjecf'\‘n;atter jurisdiction, an
agreement of the parties to confer jurisdiction on a court that vsqu}d not otherwise

have jurisdiction under this Act is ineffective. g
R st e
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\S\EQ_T.I@\ZD@ EXCLUSIVE, CONTINUING JURISDICTIONWx
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{ ,
_ (a) Except as otherwise provided in W% a court of this IS/tate wh?eh
? 5.

£22.20 @ G221 2%
has made a chﬂd@custody determination consistent with Section 20}0r203 has

5“ By
exclusive, continuing jurisdiction over the determination untﬂf‘ UL @? e

A
(Ig) a court of this ﬁtate determines that neither the child, nor the child

and one parent, nor the child and a person acting as a parent have a significant
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connection with this State and that substantial evidence is no longer available in

this )gvtate concerning the child’s care, protection, training, and personal

relationshipsyor O
o /
(%) a court of this State or a court of another ,S/tate determines that the

child, the child’s parents, and any person acting as a parent do not presently reside

in this ,Syfate.
z éi; =l ya
x ? (‘i) A court of this /State which has made a chﬂd%—custody determination and

does not have exclusive, continuing jurisdiction under this section may modify that

determination only if igggggurisdiction to make an initial determination under
~
Seetion ’fg OR

%

" This is a new section addressing continuing jurisdiction. Continuing
_]urlsdICtIOIl was not specifically addressed in the UCCJA . Its absence caused
considerable confusion, particularly because the PKPA, § 1738(d), requires other
States to give Full Faith and Credit to custody determinations made by the original
decree State pursuant to the decree State’s continuing jurisdiction so long as that
State has jurisdiction under 1ts own law and remains the residence of the child or
any contestant.

Comment

This section provides the rﬁl\es% of continuing jurisdiction and borrows from
UIFSA as well as recent UCCJA case I“avx. The continuing jurisdiction of the
original decree State is exclusive. It contihqes until one of two events occurs:

1. If a parent or a person acting as a parent remains in the original decree
State, continuing jurisdiction is lost when neither the. child, the child and a parent,
nor the child and a person acting as a parent continue t& have a significant
connection with the original decree State and there is no I@nger substantial evidence
concerning the child’s care, protection, training and personal relations in that State.
In other words, even if the child has acquired a new home State, the original decree
State retains exclusive, continuing jurisdiction, so long as the general requisites of
the “substantial connection” jurisdiction provisions of Section 201 are met. If the
relationship between the child and the person remaining in the State with exclusive,
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continuing jurisdiction becomes so attenuated that the court could no longer find
significant connections and substantial evidence, jurisdiction would no longer exist.

The use of the phrase “a court of this State” under subsection (a)(1) makes it
clear that the original decree State is the sole determinant of whether jurisdiction
continues. A party seeking to modify a custody determination must obtain an order
from the O‘riginal decree State stating that it no longer has jurisdiction.

2. Contmumg jurisdiction is lost when the child, the child’s parents, and ™
any person actmg as a parent no longer reside in the original decree State. <The
e)(act language of subparagraph (a)(2) was the sublect of con31derable debate.

of another State determmes that the child, the child’s parents, andaany person acting
as a parent do not presently reside in this State” to determine When the exclusive,
continuing jurisdiction of a State ended. The phrase is meant to be identical in
meaning to the language of the PKPA which provides that full faith and credit is to
be given to custody determinations made by a State in the exercise of its continuing
jurisdiction when that “State remains the residence of ... .” The phrase is also the
equivalent of the language “continues to reside” which occurs in UIFSA § 205(a)(1)
to determine the exclusive, continuing jurisdiction of the State that made a support
order. The phrase “remains the res\i‘dence of” in the PKPA has been the subject of
conflicting case law. It is the 1ntent10n of this Act that paragraph (a)(2) of this
section means that the named persons no longer continue to actually live within the
State. Thus, unless a modification proceedmg has been commenced, when the
child, the parents, and all persons acting as parents physically leave the State to live
elsewhere, the exclusive, continuing Jurlsdlc{;on ceases.

" The phrase “do not presently reside” is hot used in the sense of a technical

/" domicile. The fact that the original determination State still considers one parent a

domiciliary does not prevent it from losing exclusive, continuing jurisdiction after
the child, the parents, angi\eil/@rsons acting as parents have moved from the State.
T N
If the child, the parents, and 11 ons acting as parents have all left the
State which made the custody determination prior to the commencement of the
modification proceeding, considerations of waste of resources dictate that a court in
State B, as well as a court in State A, can decide that State A has lost exclusive,

continuing jurisdiction.

The continuing jurisdiction provisions of this section are narrower than the
comparable provisions of the PKPA. That statute authorizes continuing jurisdiction
so long as any “contestant” remains in the original decree State and that State
continues to have jurisdiction under its own law. This Act eliminates the contestant
classification. The Conference decided that a remaining grandparent or other third
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party who claims a right to visitation, should not suffice to confer exclusive,
cdntinuing jurisdiction on the State that made the original custody determination
after the departure of the child, the parents and any person acting as a parent. The
significant connection to the original decree State must relate to the child, the child
and a pa;ent, or the child and a person acting as a parent. This revision does not
present ef‘c,;onﬂict with the PKPA. The PKPA’s reference in § 1738(d) to

§ 1738(c)( I) recognizes that States may narrow the class of cases that would be
subject to exéhgsive, continuing jurisdiction. However, during the transition from
the UCCJA to this Act, some States may continue to base continuing jurisdiction on
the continued preéépce of a contestant, such as a grandparent. The PKPA will
require that such decisions be enforced. The problem will disappear as States adopt
this Act to replace the UCCJA.

Jurisdiction attacheé‘a; the commencement of a proceeding. If State A had
jurisdiction under this section Véltathe time a modification proceeding was
commenced there, it would not be lost by all parties moving out of the State prior to
the conclusion of proceeding. State B would not have jurisdiction to hear a
modification unless State A decided that State B was more appropriate under
Section 207. .

Exclusive, continuing jurisdiction is ﬁe@ reestablished if, after the child, the
parents, and all persons acting as parents leave the State, the non-custodial parent
returns. As subsection (b) provides, once a State has lost exclusive, continuing
jurisdiction, it can modify its own determination on‘l"yk‘if it has jurisdiction under the
standards of Section 201. If another State acquires exclusive continuing
jurisdiction under this section, then its orders cannot be modified even if this State
has once again become the home State of the child. )

In accordance with the majority of UCCJA case law, the State with
exclusive, continuing jurisdiction may relinquish jurisdiction when it determines
that another State would be a more convenient forum under the prmc:lples of
Section 207.

f7 19 2% o ’ R e |
SECTION 203, JURISDICTION TO MODIFY DETERMINATION. St

C§1d -2
Except as otherwise provided in S’@gtmmzeé}aa court of this /State may not modify a

Chlld?%lTStOdy determination made by a court of another;State unless a courtfof this .
Iy s. gra.zr (s en (o)
S{ate has jurisdiction to make an initial determination under Section- Q&L{a&(i)m

4 @}p&w

29




b
2

(D the court of the othelﬁztate determines it no longer has exclusive,
5. 822, A2

continuing jurisdiction under S8€etion-202 or that a court of this $/tate would be a
A

more convenient forum under S

e

3 ZA(Z) a court of this,é(tate or a court of the other/;{tate determines that the
47’/’

child, the child’s parents, and any person acting as a parent do not presently reside

in the other /‘Z{ate.

Comment

This section complements Section 202 and is addressed to the court that is
confronted with a proceeding to ‘modify a custody det rinination of another State. It
prohibits a court from modifying a- custody deter n‘fé/flon made consistently with
this Act by a court in another State unless acouf of that State determines that it no
longer has exclusive, continuing juris sdictjor .under Section 202 or that this State
would be a more convenient forum under Section 207. The modification State is
not authorized to determine that Lh/ € original decree\Slate has lost its jurisdiction.
The only exception is when the child, the child’s parents and any person acting as a
parent do not presently }es‘fde in the other State. In other w\egds a court of the
modification State can determine that all parties have moved away from the original
State. The court of the modification State must have jurisdiction under the
standards of ‘Section 201.

e co(

e

52,24 N
e -
W TEMPORARY EMERGENCY JURISDICTION @

@ é ! (?) A court of this §vt/ate has temporary emergency jurisdiction if the child is
present in this Sftate and the child has been abandoned or it is necessary in an
emergency to protect the child because the child, or a sibling or parent of the child,
is subjected to or threatened with mistreatment or abuse.

L d/
@ § (b) If there is no previous childscustody determination that is entitled to be

chepter 4
enforced under this (’)ﬁéqr and a child‘é‘custody proceeding has not been commenced
in a court of a /S(tate having jurisdiction undey Sections eh203)a childgf
{., R Ay
e - : g 24 e "3;




custody determination made under this section remains in effect until an orderis
ss. §22.21 0 p22.23

obtained from a court of a /E{ate having jurisdiction under Sectiofnis-201-threugh
203. Ifa chlld{ ustody proceeding has not been or is not commenced in a court of a
<5, 922.21 + 22 A5

/étate having jurisdiction under Seefions'201-th 120352 childgfﬁ/;,tody

determination made under this section becomes a final determination, if it so

prov1des and this /State becomes the home /S/ tate of the child.

g N A
@ ((,f) If therd/is a prev1ous childécustody determination 1s entitled to be

enforced under this % ora chlld{TJstody proceeding has been commenced ina
L <35 . g?? 2{ -5 5 i

court of a /S/tate having jurisdiction under Seetiohs26+4-througt ' any order
shad A

issued by a court of this lStatc under this section n%yst spcc1fy in the order a period

that the court considers adequate to allow the person seekmg an order to obtam an
Za2s 4 Jrz. 2D

order from the /Sziate having jurisdiction undc{SectW%hm&gh@@@ The order

issued in this State remains in effect until an order is obtained from the other/{s/tate
within the period specified or the period expires.
ot
{%}; (ﬁl) A court of this/State wi%;‘whas been asked to make a childécustody
A
determination under this section, upon being informed that a chilcgcustody
Ie

proceeding has been commenced in, or a childﬁustody determination has been

4 . g;;i Al g2
made by, a court of a,g/ tate having jurisdiction under Se roug

shall immediately communicate with the other court. A court of th1s,6(tatc w‘l#h is
Lrndtr S5, (22,21 h J2T0 A

exercising jurisdiction pursud Jypon being informed

A c
that a childécustody proceeding has been commenced in, or a chil@éstody
“ pa

determination has been made by, a court of another State under a statute similar to
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this section shall immediately communicate with the court of that%tate to resolve
the emergency, protect the safety of the parties and the child, and determine a period
for the duration of the temporary order.

Comment

The pr0V1s1ons of this section are an elaboration of what was formerly
Section 3(a)(3) of the UCCJA. It remains, as Professor Bodenheimer’s comments
to that section noted; * ;. ‘an extraordinary jurisdiction reserved for extraordinary
circumstances.”

This section codifies and clarifies several aspects of what has become
common practice in emergen\éy jurisdiction cases under the UCCJA and PKPA.

First, a court may take jurisdicﬁﬁg to protect the child even though it can claim
neither home State nor significant connection jurisdiction. Second, the duties of
States to recognize, enforce and not ﬁlodify a custody determination of another
State do not take precedence over the need to enter a temporary emergency order to
protect the child. N\

Third, a custody determination made uﬁ@er the emergency jurisdiction
provisions of this section is a temporary order. The purpose of the order is to
protect the child until the State that has jurisdiction’ under Sections 201-203 enters
an order. \

Under certain circumstances, however, subsectlon (b) provides that an
emergency custody determination may become a final custody determination. If
there is no existing custody determination, and no custody progeedmg is filed in a
State with jurisdiction under Sections 201-203, an emergency cﬁ@tody
determination made under this section becomes a final detemlmaﬁon if it so
provides, when the State that issues the order becomes the home Stagy of the child.

Subsection (¢) is concerned with the temporary nature of the ofaﬁr when
there exists a prior custody order that is entitled to be enforced under this\ Act or
when a subsequent custody proceeding is filed in a State with jurisdiction lmder
Sections 201- 203. Subsection (c) allows the temporary order to remain in efﬁect
only so long as is necessary for the person who obtained the determination und@r
this section to present a case and obtain an order from the State with Jurlsdlctlon‘i
under Sections 201-203. That time period must be specified in the order. If there,i 1s
an existing order by a State with jurisdiction under Sections 201-203, that order i
need not be reconfirmed. The temporary emergency determination would lapse by %
its own terms at the end of the specified period or when an order is obtained from %,
the court with jurisdiction under Sections 202-203. The court with appropriate
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jurisdiction also may decide, under the provisions of 207, that the court that entered
the emergency order is in a better position to address the safety of the person who
obtained the emergency order, or the child, and decline jurisdiction under Sic;yﬂ/
207. ‘

Any hearing in the State with jurisdiction under Sections 201- L on the
temporary emergency determination is subject to the provisions of Sﬁcuons 111 and
112. These sections facilitate the presentation of testimony and e /vidence taken out
of State. If there is a concern that the person obtaining the temporary emergency
determination under this section would be in danger upon returnmg to the State
with jurisdiction under Sections 201-203, these provmons’ ‘should be used.

Subsection (d) requires communication betvgeen the court of the State that is
exercising jurisdiction under this section and the eourt of another State that is
exercising jurisdiction under Sections 201-203 /The pleading rules of Section 209
apply fully to determinations made under this’ section. Therefore, a person seeking
a temporary emergency custody determmation is required to inform the court
pursuant to Section 209(d) of any proceedmg concerning the child that has been
commenced elsewhere. The person commencing the custody proceeding under
Sections 201-203 is required under Sectlon 209(a) to inform the court about the
temporary emergency proceeding,’ 'These pleading requirements are to be strictly
followed so that the courts are able to resolve the emergency, protect the safety of
the parties and the child, and determine a period for the duration of the temporary
order. ;

Relationship tp"jthe PKPA. The definition of emergency has been modified
to harmonize it withA,,ﬁtﬁe PKPA. The PKPA’s definition of emergency jurisdiction
does not use the term “neglect.” It defines an emergency as “mistreatment or
abuse.” Therefore “neglect” has been eliminated as a basis for the assumption of
temporary emergency jurisdiction. Neglect is so elastic a concept that it could
justify taking. emergency jurisdiction in a wide variety of cases. Under the PKPA, if
a State exercised temporary emergency jurisdiction based on a finding that the child
was neglected without a finding of mistreatment or abuse, the order would not be
entitled to federal enforcement in other States.

7 Relationship to Protective Order Proceedings. The UCCIJA and the
PKPA were enacted long before the advent of state procedures on the use of
protective orders to alleviate problems of domestic violence. Issues of custody and
wvisitation often arise within the context of protective order proceedings since the
protective order is often invoked to keep one parent away from the other parent and
the children when there is a threat of violence. This Act recognizes that a protective
order proceeding will often be the procedural vehicle for invoking jurisdiction by
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authorizing a court to assume temporary emergency jurisdiction when the child’s
parent or sibling has been subjected to or threatened with mistreatment or abuj;,//

In order for a protective order that contains a custody determmatlgn/ to be
enforceable in another State it must comply with the provisions of thisAct and the
PKPA. Although the Violence Against Women’s Act (VAWA), 18 U’WS C. § 2265,
does provide an independent basis for the granting of full faith aﬂd credit to
protective orders, it expressly excludes “custody” orders from ‘the definition of
“protective order,” 22 U.S.C. § 2266. ,

Many States authorize the issuance of ptotéCtive orders in an emergency
without notice and hearing. This Act does not address the propriety of that
procedure. It is left to local law to determine the circumstances under which such
an order could be issued, and the type of notice that is required, in a case without an
interstate element. However, an order issued after the assumption of temporary
emergency jurisdiction is entitled to interstate enforcement and nonmodification
under this Act and the PKPA only if there has been notice and a reasonable
opportunity to be heard aﬁsff's’/et out in Section 205. Although VAWA does require
that full faith and credit'be accorded to ex parte protective orders if notice will be
given and there will be a reasonable opportunity to be heard, it does not include a
“custody” order within the definition of “protective order.”

VAWA does play an important role in determining whether an emergency
exists. folat Act requires a court to give full faith and credit to a protective order
issuedin another State if the order is made in accordance with the VAWA. This
would include those findings of fact contained in the order. When a court is

eciding whether an emergency exists under this section, it may not relitigate the
existence of those factual findings. W e

(:T‘ Fa ; S’ ; %%%”W“‘”MWMM”‘W“W~ e

SEQPION/ZG@ NOTICE; OPPORTUNITY TO BE HEARD:; JOINDER
{}’\C Al

,f’\ (?) Before a chlldﬁustody determination is made under this 5@3&@?] notice

& >

and an opportunity to be heard in accordance with the standards of Secgem/ﬁﬁ

92@‘%}
mjxst be given to all persons entitled to notice under the law of this ;ftate as in childé/&'
A
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custody proceedings between residents of this [étate, any parent whose parental
rights have not been previously terminated, and any person having physical custody

of the child.
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i E (E\)) This fACe-does not govern the enforceability of a childééustody
L

determination made without notice or an opportunity to be heard.

3 % ) The obligation to join a party and the right to intervene as a party in a

hog
childgcustody proceeding under this (%Aﬁ]rare governed by the law of this /S%ate as in
A /

child%listody proceedings between residents of this (gtate.
&

Comment

This section generally continues the notice provisions of the UCCJA.
However, it does not attempt to dictate who is entitled to notice. Local rules vary
with regard to_persons entitled to seek custody of a child. Therefore, this section
simply indicate\s.\that persons entitled to seek custody should receive notice but
leaves the rest of the determination to local law. Parents whose parental rights have
not been previously terminated and persons having physical custody of the child are
specifically mentloned as persons who must be given notice. The PKPA,

§ 1738A(e), requires that they be given notice in order for the custody
determination to be entltled to full faith and credit under that Act.
‘\

State laws also vary w1th regard to whether a court has the power to issue an
enforceable temporary custody order without notice and hearing in a case without
any interstate element. Such ternpmrary orders may be enforceable, as against due
process objections, for a short period. of time if issued as a protective order or a
temporary restraining order to protect a child from harm. Whether such orders are
enforceable locally is beyond the scope Qf this Act. Subsection (b) clearly provides
that the validity of such orders and the enf@rceablhty of such orders is governed by
the law which authorizes them and not by thlS Act. An order is entitled to interstate
enforcement and nonmodification under this Act only if there has been notice and
an opportunity to be heard. The PKPA, § 173 84&(6) also requires that a custody
determination is entitled to full falth and credit on¥y if there has been notice and an
opportunity to be heard. \

Rules requiring joinder of people with an inter@ig in the custody of and
visitation with a child also vary widely throughout the cé‘untry The UCCJA has a
separate section on joinder of parties which has been eliminated. The issue of who
is entitled to intervene and who must be joined in a custody proceedmg is to be
determined by local state law. ‘a%

A sentence of the UCCJA § 4 which indicated that person?‘@utmde the State
were to be given notice and an opportunity to be heard in accordance.with the
provision of that Act has been eliminated as redundant. \
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W% SIMULTANEOUS PROCEEDINGS. - '
s. J22. 24

2 E ( ) Except as etherwise provided in Seanrcsﬂl@@a court of this lgtate may

St J%ak&%g;?:«%ﬁ
not exercise its jurisdiction under this k&;:ffd@] if, at the time of the commencement

of the proceeding, a proceeding concerning the custody of the child has been
commenced in a court of another /S‘{ate having jurisdiction substantially in

AL
conformity with this , unless the proceeding has been terminated or is stayed

by the court of the other /ﬁtate because a court of this/Sztate is a more convenient

2, AT
forum underw 5. 477 ,
s, Y22, AH

Z

@ (})) Except as otherwise prdvided in @e&.i@?é@ﬁl, a court of this /S/;ate,
before hearmg a chil cu tody proceedlng, shall examine the court documents and
gﬁ ng, J ?22 <

other information supplied by the pa;mes ursuan o Sectic %Q%)If the court

determines that a childséfstody proceeding has been commenced in a courtin
£ JRV-~ 2
another/S/tate having jurisdiction substantially in accordance with this \k}gj\%ﬁhe
N
court of this %ate shall stay its proceeding and communicate with the court of the
other thate If the court of the ){tate having jurisdiction substantially in accordance
L@@ﬁ@
with this L(%e‘t] does not determine that the court of this State is a more appropriate
forum, the court of this zﬁtate shall dismiss the proceeding.
> d/

\/)f (ﬁ) In a proceeding to modify a child?custody determination, a court of this
)gtate shall determine whether a proceeding to enforce the determination has been
commenced in another/gtate. If a proceeding to enforce a childfcustody

)
determination has been commenced in another/s/tate, the court mag:
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N

q;) ge/ty the proceeding for modification pending the entry of an order of
a court of the other/S/tate enforcing, staying, denying, or dismissing the proceeding

for enforcementy7 0
1%

(f) enjoin the parties from continuing with the proceeding for

enforcementypr ()
¢

(f) proceed with the modification under conditions it considers
2
appropriate.

Comment

This section reﬁfesgnts the remnants of the simultaneous proceedings
provision of the UCCJA § 6‘;‘ The problem of simultaneous proceedings is no
longer a significant issue. M\ést of the problems have been resolved by the
prioritization of home state Jurladlctlon under Section 201; the exclusive,
continuing jurisdiction provisions of Section 202; and the prohibitions on
modification of Section 203. If there is a home State, there can be no exercise of
significant connection jurisdiction iria;ln initial child custody determination and,
therefore, no simultaneous proceedings. If there is a State of exclusive, continuing
jurisdiction, there cannot be another Stai‘e; with concurrent jurisdiction and,
therefore, no simultaneous proceedings. Of course, the home State, as well as the
State with exclusive, continuing jurisdictioﬂ" could defer to another State under
Section 207. However, that decision is left entlrely to the home State or the State
with exclusive, continuing jurisdiction. .

S

%,
5,

Under this Act, the simultaneous proceeding:éi‘@roblem will arise only when
there is no home State, no State with exclusive, continﬁi&ng jurisdiction and more
than one significant connection State. For those cases, this section retains the “first
in time” rule of the UCCJA. Subsection (b) retains the UCCJ A’s policy favoring
judicial communication. Communication between courts is required when it is
determined that a proceeding has been commenced in another State.

Subsection (c) concerns the problem of simultaneous proce%glings in the
State with modification jurisdiction and enforcement proceedings under Article 3.
This section authorizes the court with exclusive, continuing jurisdictio‘*gl to stay the
modification proceeding pending the outcome of the enforcement proc%eding, to
enjoin the parties from continuing with the enforcement proceeding, or to continue
the modification proceeding under such conditions as it determines are appropriate.
The court may wish to communicate with the enforcement court. However,
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